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in 1887 as a non-profit organizatiqn under the laws of the State of New York, 
performs the following services for its members: 


LIBRARY OF TRADE-MARK INFORMATION 


During its sixty-four years of existence the Association has been accumulating compre- 
hensive records, files and a general library of information on trade-mark matters. Members or 
their counsel have access to these records at any time. 


DISTRIBUTION OF TRADE-MARK INFORMATION 


From the trade-mark data on hand and constantly being gathered on state, federal and foreign 
law enactments, rules and regulations of administrative bodies, court decisions, articles and 
addresses by authorities, the Association by means of its formal publications, such as “The Trade- 
Mark Reporter,” “Master Index and Digest to the Trade-Mark Reporter (1911-1936),” and 
frequent “Legal Reports,” distributes valuable and timely trade-mark information and discussion 
among its members. 


LEGISLATIVE ACTIVITIES 


In all cases where manufacturers are confronted by proposed state, federal or foreign trade- 
mark laws, rules and regulations of administrative bodies or laws deemed adverse to their 
interests, the Association places its facts and findings at the disposal of the trade-mark owners 
concerned so that they can point out to lawmakers and others the harmful features and effects of 
such measures. Conversely, the same procedure is followed for measures deemed beneficial and 
constructive. 


SPECIAL SERVICES 
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PART I 


GRADE LABELING RECEIVES SET BACK 










On February 26, 1943, the Price Administrator announced that, “‘to set at rest 
rumors to the contrary,” the Office of Price Administration would require grade 
labeling of the 1943 pack of canned fruits and vegetables. First announcement that 
this would be required was made last December, and on January 22 the regulation 
was issued putting it into effect for canned grapefruit juice. Said the Price Ad- 
ministrator on February 26: 












The Office of Price Administration is about to start the rationing of these products. 
Consumers will be interested as never before not only in spending their money wisely, but 
in getting a maximum return from the family supply of rationed points. Rationing only 
defines the quantity of a scarce commodity available to each person. It remains, then, for 
OPA price regulations to be tied in with quality to the end that every housewife shopping 
for rationed items will be able to know the grade of the product she is buying The armed 
forces already require the grading of the canned goods they buy. 

Unless we tie price to grade, it would be necessary to price canned products at the 
processor level on the basis of a complex formula such as OPA used for last year’s pack. 
Only by flat pricing by grades can the wide variation in quality and costs resulting from 
the packing ungraded products from ungraded fruits and vegetables be reduced to under- 
standable terms for price control purposes. By requiring grade labeling, OPA makes 
it possible to set uniform dollars-and-cents ceiling prices at the processor level and to carry 









these ceilings through to the final consumer. 
For these reasons, the Office of Price Administration will proceed with its grade label- 
ing program for the 1943 canned goods pack. 















Shortly after this announcement, pressure was brought upon the Price Adminis- 
trator to reconsider this policy and the subject matter received the attention of 
Congress. One of the primary reasons why canners generally opposed grade label- 
ing was their fear that the introduction of grades would necessarily impair the good- 
will connected with their trade-marks and might eventually lead to the elimination 





of well-known brand and trade-names. While it was admitted that numerous large 
concerns have already resorted to a system of grade labeling solely for the purpose 
of consumer guidance, it was claimed by the majority of canners that grade labeling 
would result not only in a delay of production but also bring about a “change of 
existing business practices” which the Price Administrator was not authorized to 
undertake under the Emergency Price Control Act. 

The great concern of trade-mark owners was brought to the fore by Congress- 
man Fritz Lanham! who, as will be recalled, is the sponsor of the pending new trade- 
mark legislation and generally conceded the spokesman of the House of Repre- 


1. 89 Cong. Rec. 3301, April 10, 1943. 
























sentatives on this subject. 
was called for discussion :? 
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Before the gentleman starts on his talk, I should like to make this inquiry and observa- 
tion. If it is contemplated that there is to be a standardization with reference to goods 
and the labeling of goods which would eliminate trade-marks, which are a very natural and 
normal part of our commercial processes it seems to me that by all means a situation of 
that kind should be investigated. There will be created great confusion and lack of con- 
fidence on the part of the public if goods are simply to be standardized according to one 
pattern regardless of their origin in point of manufacture. 

Personally, I offer my commendation to the gentleman for trying to preserve the normal 
trade relationships, especially in dealings with the public, in order that they may be in- 
formed with reference to what they are buying. I see no particular objection to grades 
being posted on a label under a trade-mark, because that would further inform the public, 
but to do away with trade-names and to do away with trade-marks would to me seem 
unconscionable. I commend the gentleman for undertaking this important work. 





In explaining the purpose of this resolution, Congressman Halleck stated that 


grade labeling as well as the standardization program of OPA threatened the con- 
tinued existence of established trade-marks. 


Said he :° 







INVESTIGATION OF CONTEMPLATED: REQUIREMENTS WITH RESPECT 
TO LABELING, PRODUCTION, MARKETING, AND DISTRIBUTION OF 
ARTICLES AND COMMODITIES 


Resolved, That the Committee on Interstate and Foreign Commerce, acting as a whole 
or by subcommittee, is authorized and directed to conduct an investigation for the purpose 
of determining— 

(1) Whether the War Production Board, the Office of Price Administration, or any 
other agency or officer in the executive branch of the Government, is formulating plans 
with a view to putting into effect (a) requirements with respect to Federal grade labeling 
of articles or commodities, and the discarding of private brand names of articles or com- 
modities, and (b) any other requirements intended to bring about simplification and stand- 
ardization of production, marketing, and distribution of articles or commodities, as well 
as concentration of industry or production; and 

(2) Whether, and to what extent, the formulation and carrying out of such plans are 
necessary in connection with the war effort; and 

(3) The extent to which any such plans may represent an attempt to change our 
domestic economy along lines not authorized by Congress. 

The committee shall report to the House (or to the Clerk of the House if the House is 
not in session) as soon as practicable during the present Congress the results of its in- 
vestigation, together with such recommendations as it deems advisable. 

Sec. 2. For purposes of carrying out the provisions of this resolution the committee, 
or any subcommittee thereof, is authorized to sit and act during the present Congress at 
such times and places within the United States, whether the House is in session, has 
recessed, or has adjourned, to hold such hearings, to require the attendance of such wit- 
nesses and the production of such books, correspondence, memoranda, papers, and docu- 
ments, by subpena or otherwise, and to take such testimony, as it deems necessary. Sub- 
penas shall be issued over the signature of the chairman of the committee, and may be 
served by any person designated by the chairman. 


With the following committee amendments: 


Page 1, line 7, after “Government,” insert “has formulated or.” 

Line 11, strike out “and (b) any” and insert “(b) requirements which would have the 
effect of curtailing the production or consumption of newsprint or book papers used in the 
printing of newspapers, magazines, or such other publications as are admitted to second- 
class mailing privileges, or (c) any.” 


3. 89 Cong. Rec. 3303, April 10, 1943. 


Said Congressman Lanham before House Resolution 98 








2. House Resolution 98 here referred to was passed by both the House and the Senate and 
became known as the Halleck Resolution. As passed it reads as follows: 
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This resolution which was introduced by me comes from the Rules Committee without 
objection on the part of any member of that committee. It is entirely nonpartisan. It is 
the result of a tremendous concern among manufacturers, distributors, and consumers 
caused by various orders promulgated and proposed by the O. P. A. and certain other war 
agencies. These orders under the guise of simplification and pricing to aid the war effort, 
are going so far as to require grade labeling and standardization of such type as to threaten 
the elimination of brand names and trade-marks and put out of business manufacturers and 
distributors who have spent years developing a quality product and promoting its mass 
production and sale through advertising. The resolution as amended also provides for 
an inquiry into the curtailment of newsprint and paper. 


As a result of this opposition, the Price Administrator has now reversed his policy 
and on May 18 signed an amendment to the canned food regulation eliminating the 
requirement of grade labeling for the 1943 pack and substituting therefor a new 
system which would make it mandatory for manufacturers and wholesalers to put 
the grade on the invoice. In view of the great importance of this issue for trade- 
mark owners generally, we are reprinting here the exact wording of the amendment 
of May 18 as well as the statement of considerations accompanying the amendment. 
It should be noted that the amendment is only concerned with grade labeling for 
canned food and does not affect any existing or future labeling requirements in 
regulations affecting other trades or industries. It appears clear from the statement 
of considerations that the Price Administrator was motivated by the thought not to 
delay or curtail production in any way during the current year. Nothing in the 
amendment or the statement of considerations would justify the assumption that 
the Administrator considers the introduction of a system of grade labeling an excess 
of his statutory authority. The legal basis for that authority is found in section 
2(d) of the Emergency Price Control Act which reads: 


Whenever in the judgment of the Administrator such action is necessary or proper in 
order to effectuate the purposes of this Act, he may, by regulation or order, regulate or 
prohibit speculative or manipulative practices (including practices relating to changes in 
form or quality) or hoarding, in connection with any commodity, and speculative or 
manipulative practices or renting or leasing practices (including practices relating to re- 
covery of the possession) in connection with any defense-area housing accommodations, 
which in his judgment are equivalent to or are likely to result in price or rent increases, 
as the case may be, inconsistent with the purposes of this Act. 


This provision seems based upon specific congressional recognition that a quality 
reduction without a corresponding price reduction in effect amounts to a concealed 
price increase. By expressly basing the issuance of the amendment of May 18 on 
reasons of production policy, the Administrator has left undecided for the present 
the issue of the extent of his general legal authority under the Emergency Price 
Control Act to require grade labeling to prevent concealed price increases and facili- 
tate enforcement of the price control program in general. 
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OFFICE OF PRICE ADMINISTRATION 
DOCUMENT NO. 16067 


Statement of the Considerations Involved in the Issuance of 
Amendment No. 8 to Maximum Price Regulation No. 306 


CERTAIN PACKED Foop Propucts 


When Maximum Price Regulation No. 306 was originally issued, Section 
1341.565 provided that all canned fruits and vegetables covered by the regulation 
should be labelled and that the label should state the United States Department of 
Agriculture grade of the contents. This provision was placed in the regulation for 
the purpose of facilitating enforcement of the regulation. Producers’ prices, pro- 
vided by the regulation, are based upon grade, and, inasmuch as wholesalers’ and 
retailers’ prices will be computed by use of percentage markups, the prices to ulti- 
mate consumers will also be based upon grade. Labels which notify the consumer 
of the grade of the merchandise, upon which the ceiling price depends, would obvi- 
ously make it easier to enforce. This was the purpose of Section 1341.565 as 
originally issued. 

Strong opposition to grade labeling has been evinced by certain producers, how- 
ever, on the ground, among others, that the additional labor and expense involved in 
grade labeling would, in the circumstances of the canning industry, curtail produc- 
tion. It has been urged that in this industry the substantial purposes of grade label- 
ing can be accomplished by other means. In the judgment of the Price Adminis- 
trator these other means will secure in large part the same enforcement advantages 
as the marking of the grade on the label and should be adopted. 

The accompanying amendment revises Section 1341.565 so as to provide that 
no producer shall pack more than one grade of the same canned fruit or vegetable 
under the same brand name, without distinguishing identification on the label 
sufficient to show which grade is contained in a particular can. Thus, existing 
brand names already associated with standard, extra-standard or fancy quality, can 
be used to identify the various grades upon which ceiling prices are based. Only 
if a producer desires to pack more than one grade under the same brand will any 
change in existing labels be necessary. The only change needed in such case would 
be the addition to the label of the descriptive term, “fancy,” “ 
“standard” as the case might be. 


extra-standard” or 


The amended section, in addition, provides that producers must present the pur- 
chaser at the time of delivery with an invoice stating the grade of the merchandise 
according to the standards of the U. S. Department of Agriculture. Subsequent 
amendments to the regulations covering wholesalers will require the wholesaler like- 
wise to state the grade of the merchandise in his invoice to the retailer. After con- 
sultation with retailers, amendments to the retail regulations will be issued which 
will require the retailer, by appropriate means, to inform the consumer as to the 
U. S. Department of Agriculture grade which is represented by a particular trade 
brand. These amendments will be flexible and will give the retailer the option of 
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posting the grade, or of segregating merchandise by grade on his shelves, or of us- 
ing other means sufficient to accomplish the same result. 

The amended section provides, finally, that a producer is protected against failure 
of merchandise to conform to the invoice grade if, within 90 days prior to shipment 
to the purchaser, the Food Distribution Administration has issued a certificate with 
respect to the merchandise covering lots from which samples have been drawn by 
official graders and the invoice grade conforms to the certificate grade. Purchasers 
in good faith from producers, in turn, may reply on the invoice grade, and, sub- 
sequent amendments to the regulations covering wholesalers and retailers will permit 
the merchandise to be sold at the invoice grade. These provisions are designed to 
allay producers’ fears concerning liability for normal deterioration of goods and to 
provide for orderly distribution in such cases. 

Issued this 18th day of May, 1943. 












GEORGE J. BurKE, 
Acting Administrator. 
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Part 1341—CANNED AND PRESERVED Foops 
[MPR 306, Amendment 8]? 


CERTAIN PACKED FOOD PRODUCTS 





A statement of the considerations involved in the issuance of this amendment, issued simul- 
taneously herewith, has been filed with the Division of the Federal Register.* 

Section 1341.565 is amended to read as follows: 

§ 1341.565 Grades and invoices. (a) The term “grade” when used in this regulation, means 
the grade at the time of shipment by the processor, as established and defined by the United 
States Department of Agriculture.* 

(b) On and after May 18, 1943, each processor selling any item covered by this regulation 
shall furnish the purchaser, at or before the time of delivery, with an invoice describing such item 
and separately stating the grade thereof. 

(c) The grade of the item shall be shown on the invoice by use of the United States Depart- 
ment of Agriculture grade designation by letter or descriptive term. For example, the grade of 
an item which conforms to the specifications for U. S. Grade A may be designated on the invoice 
“Grade A” or by the descriptive term “Fancy.” 

(d) In any case in which standards or definitions are established by the United States De- 
partment of Agriculture or under authority of the Federal Food, Drug, and Cosmetic Act for 
sirup or for packing medium for any packed fruit covered by this regulation, the statement of 
grade on the invoice shall show the sirup or packing medium and shall be described by the same 
description as that used in the applicable standard or definition. 

(e) After May 18, 1943, no processor may sell more than one grade of any packed fruit or 
vegetable under the same brand name, unless the labels on the containers of the different items 
are clearly distinguished by appropriate words or symbols. For example, if a processor wishes 
to sell both Grade A and Grade B peas under the brand name “John Doe,” he must sell Grade A 
as John Doe Grade A, Fancy, Supreme or other appropriate term and he must sell Grade B as 
John Doe Grade B, Extra Standard, Superior or other appropriate term. 






















1. 8 F.R. 1114, 1313, 2921, 3732, 3853, 4179, 4633, 4840. 

2. 8 F.R. 6617, May 20, 1943. 

3. Copies may be obtained from the Office of Price Administration. 

4. Copies may be obtained upon request from the United States Department of Agriculture, 
Washington, D. C. 
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(f) After May 18, 1943, no processor may sell any item covered by this regulation under any 
brand name until he has recorded on his books in ink the grade, and, if he wishes to sell more 
than one grade under the brand name, the distinguishing words or symbols which will be placed 
on the labels of the different items. The processor’s books containing such records shall be 
preserved for examination by the Office of Price Administration so long as the Emergency Price 
Control Act of 1942, as amended, remains in effect. After a processor has sold a particular 
grade of any packed fruit or packed vegetable under a particular brand name (or under a particu- 
lar brand name and distinguishing word and symbol), the processor shall not sell any other 
grade of such packed fruit or packed vegetable under that brand name (or brand name and dis- 
tinguishing word and symbol) without first obtaining the written consent of the nearest district, 
state or regional office of the Office of Price Administration, having jurisdiction over the seller. 

(g) A processor shall not be subject to any criminal penalty, civil enforcement action or suit 
for treble damages under the Emergency Price Control Act of 1942, as amended, for failure of 
an item covered by this regulation to conform to the grade designated on the invoice issued with 
respect thereto if (1) within 90 days prior to shipment of the item by the processor to the 
purchaser, the Food Distribution Administration (or any successor thereto) has issued to the 
processor a Certificate of Quality and Condition for Processed Fruits and Vegetables (or any 
similar certificate) covering a lot or lots which include such item and from which lot or lots 
samples have been drawn by official graders of the Food Distribution Administration (or any 
successor thereto) and (2) the grade designated on the invoice conforms to the grade designated 
on the certificate. 

(h) A person who purchases an item covered by this regulation from a processor and who 
relies in good faith upon the grade designated on the invoice furnished to him by the processor 
shall not be subject to any criminal penalty or civil enforcement action under the Emergency 
Price Control Act of 1942, as amended, in connection with such purchase for failure of the item 
to conform to the grade designated on the invoice. Such person may resell the item at the 
grade designated on the invoice and shall not be subject to any criminal penalty, civil enforcement 
action, or suit for treble damages under the Emergency Price Control Act of 1942, as amended, 
in connection with such resale. 

(i) Nothing herein contained shall be deemed or construed to restrict or limit any of the 
requirements of the Federal Food, Drug, and Cosmetic Act, or any regulation enacted thereunder. 

(j) The provisions of this section shall not apply to any products sold to the United States 
or any agency thereof. 

This amendment becomes effective May 18, 1943. 

(Pub. Laws 421 and 729, 77th Cong.; E.O. 9250, 7 F.R. 7871; E.O. 9328, 8 F.R. 4681.) 

Issued this 18th day of May, 1943. 

GeorcE J. BurKE, 
Acting Administrator. 





PAN AMERICAN TRADE-MARK REGISTRATIONS 


The Director of the Inter-American Bureau of Trade-Marks at Havana, Dr. 
Juan Luis Rodriguez, has called our attention to certain points in connection with 
the article on this subject published in our February issue. 

The Director first points out that, although the position is not clear as to the 
possibility of extending Inter-American registrations to Ecuador and Uruguay 
under the Convention of 1910, the Havana Bureau has recently obtained a grant of 
an Inter-American registration in Ecuador. 

With regard to the suggested technical disadvantages of an Inter-American 
registration, as compared with direct national registration in particular countries, 
the Director points out: 
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1. That, in case of an anticipatory registration preventing allowance of an Inter- 
American registration in a particular country, the fee is refunded to the applicant. 
2. That, while on an application for Inter-American registration the applicant is 
not represented by an attorney in a country where such application is refused or 
opposed, the Havana Bureau may represent temporarily the applicant and file a 
notice of appeal to save his rights. 





















THE LANHAM BILL (H.R. 82) 


In the November, 1942, issue of the Trade-Mark Reporter, and again, in the 
January, 1943, issue, we reported on the status of the Lanham Bill, then identified 
as S. 895. 

On January 6, 1943, this Bill was reintroduced in the House by Mr. Lanham as 
H. R. 82 and referred to the Committee on Patents. The Committee on Patents, 
with Mr. Lanham presiding, held hearings on April 7 and 8, 1943. These hearings 
were restricted to consideration of the following proposed amendments offered by 
Mr. Arthur T. Vanderbilt: 





, 


1. Page 16, line 16, after the word “Commissioner,” insert the following : 
“No notice of opposition may be filed in respect of the filing of an affidavit claim- 
ing the benefits of this act pursuant to section 12(c).” 


. Page 31, lines 7 to 14, strike out all of the language in sub-division (4), subsection 
(b) of Section 33, and insert, in lieu thereof, the following : 

“(4) That the use by the defendant of the name, term or device charged to be an 
infringement is a commercially fair use, made in a manner not calculated to confuse 
the public, of the defendant’s individual name in his own business, or of the individual 
name of anyone in privity with the defendant who uses his own name in his own 

business, or of a descriptive, generic or geographical term or device.” 





. Page 31, following line 22, insert the following: 





“(6) That the marks of the defendant and the registrant, though containing a com- 
mon part, are in their totality not likely to cause confusion or mistake or to deceive 
purchasers.” 





. Page 31, line 22, after (6), insert the following: 


“(7) That the mark whose use by the defendant is charged as an infringement was 
registered prior to the publication under subsection (a) or (c) of Section 12 of this 
Act of the registered mark of the registrant.” 










At the hearing’s proposed amendment No. 3 above was withdrawn by its spon- 
sor. Mr. Vanderbilt spoke in favor of adopting the above proposed amendments 
and Messrs. Byerly, Martin, Liddy, Savage and Thompson spoke in opposition to 
the adoption of the proposed changes. 

During the course of the hearings the Chairman called attention to the fact that 
the identical suggestions for amendments had been made at a previous hearing 
of the Committee in November, 1941. In his remarks at the opening of the second 
session on April 8 Mr. Lanham stated: 






“T would like to call attention also to the fact that the amendments do not exactly 
come before us de novo because, in looking over the hearings we have held on trade-marks 
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I find that in our November sessions of 1941 we had exactly the same amendments pro- 
posed for consideration of the Committee, found on pages 225 and 226 of this pamphlet 
of hearings dated November 4, 12 and 13, 1941.” 


The Committee took the matter under advisement but up to the time this issue of 
the Reporter went to press the Committee had not made its report. 

The United States Trade-Mark Association was represented at these hearings 
by Mr. Sylvester J. Liddy, counsel for the Association and chairman of the Lawyers’ 
Advisory Committee. Other members of the Lawyers’ Advisory Committee who 
attended were Mr. Robert Byerly, Mr. Wallace Martin, Mr. Leslie D. Taggart, 
Mr. Victor D. Broman, Mr. Henry J. Savage and Mr. Karl Pohl. We believe that 
the Committee’s report will be forthcoming in the near future. 





USER REQUIREMENTS FOR TRADE-MARKS 


Under the law of the United States, the protection of a trade-mark is not affected 
by mere non-use unless this amounts to abandonment. No distinction is made in 
this respect between unregistered and registered trade-marks. There is no provision 
in the Trade-Marks Acts of 1905 or 1920 by which non-user for’ a certain period of 
time entails forfeiture of the registration. A person defending an action for infringe- 
ment or seeking affirmatively the cancellation of a registered trade-mark must prove 
abandonment of such mark. While abandonment is a question of fact, intention to 
abandon must be shown, i. e., a voluntary act on the part of the trade-mark owner 
indicating a definite intention to discontinue use of the mark.’ Such intention, of 
course, can be inferred from, the circumstances of the case. The most interesting 
instance of our law of abandonment of a trade-mark was afforded by the decisions 
concerning marks which had not been used during the period of the National Pro- 
hibition Act. The courts have held that the owners had not lost their rights to the 
trade-marks by reason of non-use during that period. 

The statutory law of the British countries has departed from this theory of sub- 
jective and objective abandonment. Most of the British countries follow the law 
prevailing in Great Britain prior to the Trade-Marks Act of 1938. This is that a 
mark may be removed from the records on either of two grounds: that it was reg- 
istered without any bona fide intention to use it in connection with the particular 
goods, and there has in fact been no such bona fide use, or that there has been no 
bona fide use of the trade-mark for such goods during five years immediately pre- 
ceding the application for removal. However, the owner of the mark may avoid re- 
moval of the mark from the records if he shows that non-use was due to special 
circumstances in the trade and not to any intention not to use or to abandon the 
trade-mark. Most of the British possessions and territories follow the British law. 
In Australia and Union of South Africa the provisions are stricter, while in Canada 
removal of the mark from the records rests essentially with the consent of the owner, 
except when abandonment is proved. 


1. Derenberg, Trade-Mark Protection and Unfair Trading, pp. 598 ff. 
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The British Trade-Marks Act of 1938 introduced provisions for territorial limita- 
tions of the registered trade-mark on the ground of non-use and also for defensive 
registrations of well known trade-marks which are not subject to the non-use provi- 
sions. 

It will be noted that, while in the British countries the American theory of aban- 






donment is superseded by stricter provisions, ample room is left for equitable situa- 
tions. 





In other countries of the world, where trade-mark rights are essentially based on 





registration, the rules of non-user are purely technical substituting a definite time 
limit of non-use as the ground for removal of marks from the records in lieu of 
proof of abandonment or lack of bona fide user. The law creates a presumption of 
abandonment of the mark if the same has not been used for a stated period of 
time. This period is from one to five years according to country. 

This technical rule is fraught with serious dangers to trade-mark owners in times 
like these where export prohibitions, stringency of shipping and disturbances in the 
normal ways of trade prevent such owners from importing their goods and thus using 
their marks in the particular countries. 

Recognizing this situation, the International Convention for the Protection of 
Industrial Property in Article 5 provides as follows: 























If in a certain country the use of a registered trade-mark is required, the registration 
cannot be annuled except after an equitable time limit and provided the interested party 
does not justify the causes of his inaction. 









Thus, both an equitable time limit must be granted to the trade-mark owner 
to use his mark and even after the lapse of such time his registration cannot be can- 
celled if he can show good reasons for his failure to use his mark. At the adoption 
of this provision at the Conference of The Hague in 1925 it was clearly understood 
(and such understanding is reported in the official minutes of the Conference) that 
use (utilisation) of the mark “‘does not mean manufacture of the products on which 
the mark is affixed, but selling or offering to sell products under such mark.” Also, 
that “any provision in the domestic law for a definite time limit to use the mark 
at the lapse of which the registration should be cancelled is not sanctioned by the 
Convention.” And, lastly, that “special circumstances in the trade” may justify 
non-user. Thus, if the conditions in the market have changed or have rendered 
difficult the importation or offer for sale of goods on which the trade-mark is to be 
affixed, non-user should be deemed justified. 

The International Bureau of Berne, the official organ of the International Union 
for the Protection of Industrial Property, had this to say in 1925 on the above pro- 
vision :* 
























The use of a trade-mark intimately bound with the necessities of export and exchange 
of products does not have the same economic significance as the working of patents because 
in the first case it is not a question of implanting a new industry in a country. The markets 
change frequently. The economic crises rage alternatively in different countries. Business 






2. Actes de la Conference de La Haye, p 280. 
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feels their effects, and these troubles have their repercussion on the non-use and eventually 
on the possible loss of the trade-marks. Often also the producers or merchants use certain 
marks solely for distant countries in which they import their merchandise. The greatest 
liberty of movement for all, it appears, should be the preponderant postulate in this field, 
and in fact, a great toleration exists therein and is exercised actually without hurting 
apparently anybody. The interested parties avoid visibly to annoy and handicap their 
mutual enterprises by action for forfeiture on the ground of non-user. They do not wish 
to complicate the protection of their trade-marks by a new requirement which may be fatal 
to everyone. 




































The Convention, of course, cannot affect in any way the operation of the law 
in each country as regards trade-marks of nationals of such country. Such persons 
and their marks are governed by the domestic law of each country. However, the 
Convention is applicable and must be given effect with respect to foreign trade-mark 
owners entitled to its benefits. No inequitable situation is created by this difference 
in treatment for the simple reason that the same factors are not involved in the case 
of domestic manufacturers and in that of foreign manufacturers. It is with respect 
to the latter only that the difficulties of export and changes of foreign markets are 
present. 





CORRECTION 


The second trade slogan which was published in our March, 1943, issue ( Vol. 33, 
p. 45) should read as follows: 


“The Gremlin Curl Coif,’ Sales Affiliates, Inc. 








WANTED 


Until further notice, we will pay the sum of One Dollar ($1.00) for each 
copy of the June, 1941 and the May, 1942, Reporter, delivered in condition 
for binding ; for two copies of the 1940, Index, 50 cents each. 


For Sale: Master Index to vols. 15-26 of the Reporter, in either binding, 
$10.00. 
Amdur’s “Outline of Trade-Mark Law,” paper, $0.75, postpaid. 


Address: 


UNITED STATES TRADE-MARK ASSOCIATION, 
522 FirtH AVENUE, 
New York City. 





